
 
 
TO: Craig Olmstead, Chairman, and    DATE: November 3, 2023 
  Members of the Board of Zoning Adjustment 
 
FROM: Lee Jones 
  Director of Planning & Community Development  
----------------------------------------------------------------------------------------------------------------- 
SUBJECT: ZA23-000055 – Baldwin County Sewer Service (BCSS), LLC – Appeal  
----------------------------------------------------------------------------------------------------------------- 
PROPERTY LOCATION AND ZONING: 
The property is located at 16763 State Highway 180 and is zoned R-1-4 Residential / Medium-
Density Single Family District.  
 
SUMMARY:  The applicant is appealing the decision and determination of the Mayor, City 
Administrator, and City Clerk that it is currently not appropriate to include the CUP request on a 
Council Work Session agenda.  In addition, the Sewer Company requests that the Board of 
Adjustment order that the application be placed on the City Council agenda for review and 
hearing. (Attachment B).   
 
BACKGROUND:  

• June 15, 2022 – Baldwin County Sewer Service filed an application with the City 
appealing the Zoning Administrator’s determination that the sewer plant under current 
zoning is a nonconforming use and that the expansion of facilities on the site was an 
illegal expansion of a nonconforming use. 

• August 2, 2022 – The BZA unanimously denied Baldwin County Sewer Service's 
appeal and upheld City staff's determination that the construction of the new sludge 
pond represented an expansion of a Nonconforming Use and that the new sludge pond 
is an Essential Services Facility.   

• August 17, 2022 – Baldwin County Sewer Service filed a Notice of Appeal with the 
BZA under Ala Code § 11-52- 81 with respect to the August 2, 2022 Board decision. 

• March 31, 2023 – Baldwin County Sewer Service submitted an application requesting 
Conditional Use Permit and Site Plan approval for the existing non-conforming 
Essential Services Facility and unpermitted sludge pond expansion. 

• June 27, 2023 – The Planning Commission voted unanimously to recommend denial 
of the CUP/Site Plan application. 

• July 27, 2023 -- The Community Development Department staff forwarded the 
CUP/Site Plan application file and Planning Commission recommendation of denial to 
the City Clerk for Council consideration.    

• August 24, 2023 – The City Administrator, on behalf of the Mayor and City Clerk, 
sent a letter to Mr. David Conner, indicating that the CUP/Site Plan application was 
not suitable for consideration by the City Council so long as BCSS's appeal of the 
Board of Adjustment decision affirming the action of the Zoning Official remains 
pending in the Circuit Court of Baldwin County.  



 
• September 22, 2023 – Application was filed by Baldwin County Sewer Service 

appealing the decision and determination of the Mayor, City Administrator, and City 
Clerk that it is currently not appropriate to include the CUP request on a COW agenda.  
In addition, the Sewer Company requests that the Board of Adjustment order that the 
application be placed on the City Council agenda for review and hearing. 

 
APPEAL PROCEDURE: 
Article 17-4 of the Zoning Ordinance indicates one of the powers and duties of the BZA is, “to 
hear and decide appeals where it is alleged there is error in any order, requirement, decision or 
determination made by an administrative official in the enforcement of the Zoning Ordinance.”  
 
In accordance with Article 17-4, City staff forwarded the application, together with all 
documents, plans, papers and other materials constituting the record to the City Attorney, Donald 
Stewart, for his review and opinion as to whether or not the subject of the appeal falls within the 
jurisdiction of the BZA.  The City Attorney’s opinion is that the subject of the appeal does not 
fall within the jurisdiction of the Board of Zoning Adjustment. (Attachment A).   
 
In his response, Mr. Stewart indicates that, “Grant of a CUP is entirely discretionary with the 
Council, and the Zoning Ordinance specifies no time period in which the Council must take up a 
CUP application after receipt of the Planning Commission's recommendation.”  The City 
Attorney’s opinion further states that, “The decision made by the Mayor in consultation with the 
City Administrator and City Clerk as to when a matter is appropriate for scheduling on a Council 
agenda is not an enforcement decision by an administrative official subject to review by the 
BZA.” 
 
Article 17-4 stipulates that the Community Development Department present the City Attorney’s 
opinion to the BZA along with a recommendation prior to a decision being made by the BZA. 
  
RECOMMENDATION:  Staff recommends the BZA take no action on the appeal.   



ATTACHMENT “A”



Donald J. Stewart 
ATTORNEY AND COUNSELOR AT LAW 

Mailing Address: 

P. 0. Box 7128

Mobile, Alabama 36670 

September 28, 2023 

Mr. Gerry McManus 
Baldwin County Sewer Service 
P.O. Box 1628 
Foley, Alabama 36536 
Email to: gerry@baldwincountysewer.com 

David Conner, Esq. 
Blackburn & Conner, P. C. 
P.O. Box458 
Bay Minette, Alabama 36507 
Email to: dconner@blackburnpc.com 

Telephone: (251) 930-6060 

Cell: (251) 295-7213 

E-Mail: djs@djslawyer.com

Re: "Appeal To Board of Adjustment" dated 9-22-
23 and attachments 

Gentlemen: 

The above-captioned document package has been forwarded to me by the CDD for my 
review and opinion pursuant to Section 17-4. A. of the Zoning Ordinance. After review, it is my 
opinion that the subject of the appeal does not fall within the jurisdiction of the Board of Zoning 
Adjustment, and I have so advised the CDD for communication to the Board of Zoning 
Adjustment. It is my understanding that your appeal and my opinion will be presented to the Board 
of Zoning Adjustment at its meeting on November 7, 2023. 

By letter dated May 11, 2022, you were advised by the Zoning Official of his determination 
that your facility under current zoning is a nonconforming use and that your expansion of facilities 
on the site was the illegal expansion of a nonconforming use. 

In your supplemented Notice of Appeal to the Board of Zoning Adjustment dated June 15, 
2022, you specifically requested that the BZA ''reverse the order, requirement, decision, and 
determination of Andy Bauer, Zoning Administrator, as set forth in his letter dated May 11, 2022, 
and issue an order that the use and operation of the facility is in compliance with the Zoning 

Ordinance." 

At the BZA hearing held on August 2, 2022, after an extended public hearing, 
"Supernumerary Board Member David Stewart made the motion to deny Baldwin County 
Service's appeal and uphold City staff's determination as follows: 

1. The new sludge pond is an expansion of a Nonconforming Use and prohibited by
Article 13 of the Zoning Ordinance; and

2. The new sludge pond is classified as an Essential Services Facility.
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Board member George Harris seconded the motion, it passed with a 5-0 vote." 

On August 17, 2022, you filed a Notice of Appeal with the BZA under Ala Code § 11-52-
81 with respect to the August 2, 2022 Board decision. On the same date you caused to be docketed 
with the Circuit Court a Notice of Appeal document identified with the designation CV-2022-
900865.00. That document recites that the "subject matter of this appeal concerns those issues 
raised in Appellants' appeal to the Board filed on about June 10, 2022 (Exhibit 1) , together with 
the Appellants' supplemental filing to the Board filed on or about June 15, 2022 (Exhibit 2)." As 
Mr. Conner is fully aware, the Circuit Court currently has no jurisdiction to consider the appeal 
because, for reasons known only to you, you have not joined the City and the affected adjoining 
landowners as indispensable parties to the appeal. Herfurth v. Gulf Shores Board of Zoning 
Adjustment, 359 So. 3d 681 (Ala. Civ. App. 2022). If and when, if ever, you join all indispensable 
parties, the Court will acquire jurisdiction to try de novo your contention that without the 
requirement of a CUP ''the use and operation of the facility is in compliance with the Zoning 
Ordinance." 

The position taken by you in the dormant Circuit Court filing which you have declined to 
dismiss directly contradicts the position taken in your CUP application. "Only applications for uses 
specifically listed as subject to approval of a CUP shall be considered. The applicant shall provide 
a narrative describing the need for the intended Conditional Use ... " If "the use and operation of 
the facility is in compliance with the Zoning Ordinance" as you assert in the Circuit Court filing, 
there is no need or legal basis to consider the issuance of a CUP. 

The Board of Adjustment's statutory authority to consider appeals is limited to "appeals 
where it is alleged there is error in any order, requirement, decision, or determination made by an 
administrative official in the enforcement of [ Article 4 of Chapter 52 of Title 11] or of any 
ordinance adopted pursuant thereto." Grant of a CUP is entirely discretionary with the Council, 
and the Zoning Ordinance specifies no time period in which the Council must take up a CUP 
application after receipt of the Planning Commission's recommendation. The decision made by 
the Mayor in consultation with the City Administrator and City Clerk as to when a matter is 
appropriate for scheduling on a Council agenda is not an enforcement decision by an 
administrative official subject to review by the BZA. 

If you are insistent that you wish to retain your options with respect to the contradictory 
position taken in the dormant Circuit Court filing while still pursuing the CUP, you have the option 
of requesting that your CUP application be considered for admittance to a prepared agenda by 
majority vote of the Council as provided in Code of Ordinances Section 2-27. If you choose to 
proceed with that option, please note the pre-meeting deadline in Section 2-27 of submittal to the 
City Clerk no later than 12:00 p.m. on Wednesday immediately preceding the next regular council 
meeting. 

Very truly yours, 

s�b� 
Donald J. Stewart 
Attorney for the City of Gulf Shores 

Cc: Hon. Lee Jones/ Hon. Andy Bauer 



ATTACHMENT “B”
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