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MINUTES OF THE BOARD OF ZONING ADJUSTMENT
CITY OF GULF SHORES, ALABAMA

REGULAR MEETING OF AUGUST 2, 2022

MEMBERS PRESENT:

Chairman Craig Olmstead, Vice Chairman Grant Brown, Board Member George Harris, 
Board Member Erin Kaiser, Supernumerary Board Member Richard Lamar, Supernumerary 
Board Member David Stewart

MEMBERS ABSENT: Board Member John Tuberville

STAFF PRESENT:

Director of Planning & Community Development, Lee Jones; Zoning Administrator, Andy 
Bauer; City Planner, Jennifer Watkins; Code Enforcement Officer, Justin Clopton; Secretary,
Mell Davis

CALL TO ORDER:

      Chairman Olmstead called the meeting to order at 4:00 p.m.

ROLL CALL:

     The Secretary called the roll.

APPROVAL OF MINUTES:   Regular Meeting of April 6, 2021; October 5, 2021; and 
June 7, 2022.

Board Member Erin Kaiser made the motion to approve minutes from the April 6, 2021; 
October 5, 2021 and June 7, 2022 meetings. Motion was seconded by Supernumerary Board 
Member Lamar and approved 6-0.

ITEMS FOR DEFERRAL:

None

PUBLIC HEARINGS:

A. ZA21-000051 Shallon Ferguson Dog Grooming Home Occupation Appeal

The applicant is appealing a decision made by the Zoning Administrator regarding 
characterization of a Home Occupation under the Zoning Ordinance. 

Staff provided board members with letters and emails from residents in the subdivision 
requesting that this dog grooming business not be allowed to operate due to concerns of 
increased traffic and safety of residents. 
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Zoning Administrator, Andy Bauer, presented the applicant’s appeal and staff 
recommendation to deny the applicant’s appeal and uphold City staff’s determination that
dog grooming businesses are not allowed as Home Occupations.
Chairman Olmstead opened the Public Hearing.

Applicants, Keith Roeten & Shallon Ferguson expressed their disagreement with the 
Zoning Administrators interpretation of the meaning of “treatment of animals” related to 
regulations for home occupations.

Chairman Olmstead closed the Public Hearing.

Board Member Grant Brown made the motion to deny the appeal and uphold City staff’s 
determination that dog grooming businesses constitute the “treatment of animals” and are
not allowed as Home Occupations.  Supernumerary Board Member David Stewart 
seconded the motion, and the motion was unanimously passed 5-0.

B. ZA22-000048 Baldwin County Sewer Service Appeal

The applicant is appealing a decision made by the Zoning Administrator regarding 
characterization of a new sewer sludge pond under the Zoning Ordinance. 

Director of Planning & Community Development, Lee Jones, presented the applicant’s 
appeal and staff recommendation to deny the applicant’s appeal and uphold City staff’s 
determination that the sludge pond construction represents an expansion of a 
Nonconforming Use and is therefore prohibited.

The applicant’s representative David Conner explained that the sewer treatment plant is 
an Essential Services Facility as defined by the City of Gulf Shores Zoning Ordinance 
and this use is allowed by a Conditional Use Permit in the R-1-4 Zoning District. BCSS 
asserts that it is fundamentally unfair to characterize and treat an Essential Services 
Facility, like the sewer treatment plant, as a nonconforming use and that the ultimate 
purpose of the Nonconforming Use provisions of a zoning ordinance is to manage the 
discontinuance of the use over time. BCSS argues the application of non-conforming use 
provisions to ongoing and operating utility providers is inappropriate as the need for such
services will normally be perpetual.

BCSS is merely attempting to use the plant and the surrounding land for the use and 
purpose for which was purchased and constructed and has been used by the sewer 
company. In addition, BCSS asserts that the new pond is an Essential Services 
Installation and is allowed by right.

Chairman Olmstead opened the Public Hearing.

Barb Abeling: Ms. Abeling asked if this BCSS treatment location is accepting sewage 
waste from Fairhope.
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Lloyd Moore: Feels the appeal by BCSS is deceiving and that BCSS is expanding a non-
conforming use. Also complained about the noxious odor put out by the sludge pond. 

Rhonda Caviedes: Her parents live right behind the sludge pond and have to live with 
terrible noxious odor from the expansion. Ms. Caviedes also believes that BCSS violated 
setbacks requiring pond to be at least 500ft from inhabited structures, says the pond is 53 
feet from her parent’s back door. 

Tom Eberly: He said he has lived on the lagoon for over 40 years, says sludge pond emits
gases that are awful and overpowering. Also believes that BCSS is in violation of the 
500ft setback required. 

Sylvia Little & Dennis Hatfield, with the Little Lagoon Society, complained about the 
odor, do not believe this qualifies as an Essential Service Installation and wants them in 
compliance with ADEM.

Chairman Olmstead closed the Public Hearing.

Supernumerary Board Member David Stewart made the motion to deny Baldwin County 
Sewer Service’s appeal and uphold City staff’s determination as follows:

1. The new sludge pond is an expansion of a Nonconforming Use and 
prohibited by Article 13 of the Zoning Ordinance; and

2. The new sludge pond is classified as an Essential Services Facility.

Board Member George Harris seconded the motion, it passed with a 5-0 vote.

OTHER BUSINESS:

None

ADJOURN:

There being no further business to come before the Board, the meeting adjourned at 6:20
p.m.

 __________________________________________
Chairman

__________________________________________
Secretary

__________________________________________
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TO: Craig Olmstead, Chairman, and    DATE: November 3, 2023 
  Members of the Board of Zoning Adjustment 
 
FROM: Lee Jones 
  Director of Planning & Community Development  
----------------------------------------------------------------------------------------------------------------- 
SUBJECT: ZA23-000055 – Baldwin County Sewer Service (BCSS), LLC – Appeal  
----------------------------------------------------------------------------------------------------------------- 
PROPERTY LOCATION AND ZONING: 
The property is located at 16763 State Highway 180 and is zoned R-1-4 Residential / Medium-
Density Single Family District.  
 
SUMMARY:  The applicant is appealing the decision and determination of the Mayor, City 
Administrator, and City Clerk that it is currently not appropriate to include the CUP request on a 
Council Work Session agenda.  In addition, the Sewer Company requests that the Board of 
Adjustment order that the application be placed on the City Council agenda for review and 
hearing. (Attachment B).   
 
BACKGROUND:  

• June 15, 2022 – Baldwin County Sewer Service filed an application with the City 
appealing the Zoning Administrator’s determination that the sewer plant under current 
zoning is a nonconforming use and that the expansion of facilities on the site was an 
illegal expansion of a nonconforming use. 

• August 2, 2022 – The BZA unanimously denied Baldwin County Sewer Service's 
appeal and upheld City staff's determination that the construction of the new sludge 
pond represented an expansion of a Nonconforming Use and that the new sludge pond 
is an Essential Services Facility.   

• August 17, 2022 – Baldwin County Sewer Service filed a Notice of Appeal with the 
BZA under Ala Code § 11-52- 81 with respect to the August 2, 2022 Board decision. 

• March 31, 2023 – Baldwin County Sewer Service submitted an application requesting 
Conditional Use Permit and Site Plan approval for the existing non-conforming 
Essential Services Facility and unpermitted sludge pond expansion. 

• June 27, 2023 – The Planning Commission voted unanimously to recommend denial 
of the CUP/Site Plan application. 

• July 27, 2023 -- The Community Development Department staff forwarded the 
CUP/Site Plan application file and Planning Commission recommendation of denial to 
the City Clerk for Council consideration.    

• August 24, 2023 – The City Administrator, on behalf of the Mayor and City Clerk, 
sent a letter to Mr. David Conner, indicating that the CUP/Site Plan application was 
not suitable for consideration by the City Council so long as BCSS's appeal of the 
Board of Adjustment decision affirming the action of the Zoning Official remains 
pending in the Circuit Court of Baldwin County.  



 
• September 22, 2023 – Application was filed by Baldwin County Sewer Service 

appealing the decision and determination of the Mayor, City Administrator, and City 
Clerk that it is currently not appropriate to include the CUP request on a COW agenda.  
In addition, the Sewer Company requests that the Board of Adjustment order that the 
application be placed on the City Council agenda for review and hearing. 

 
APPEAL PROCEDURE: 
Article 17-4 of the Zoning Ordinance indicates one of the powers and duties of the BZA is, “to 
hear and decide appeals where it is alleged there is error in any order, requirement, decision or 
determination made by an administrative official in the enforcement of the Zoning Ordinance.”  
 
In accordance with Article 17-4, City staff forwarded the application, together with all 
documents, plans, papers and other materials constituting the record to the City Attorney, Donald 
Stewart, for his review and opinion as to whether or not the subject of the appeal falls within the 
jurisdiction of the BZA.  The City Attorney’s opinion is that the subject of the appeal does not 
fall within the jurisdiction of the Board of Zoning Adjustment. (Attachment A).   
 
In his response, Mr. Stewart indicates that, “Grant of a CUP is entirely discretionary with the 
Council, and the Zoning Ordinance specifies no time period in which the Council must take up a 
CUP application after receipt of the Planning Commission's recommendation.”  The City 
Attorney’s opinion further states that, “The decision made by the Mayor in consultation with the 
City Administrator and City Clerk as to when a matter is appropriate for scheduling on a Council 
agenda is not an enforcement decision by an administrative official subject to review by the 
BZA.” 
 
Article 17-4 stipulates that the Community Development Department present the City Attorney’s 
opinion to the BZA along with a recommendation prior to a decision being made by the BZA. 
  
RECOMMENDATION:  Staff recommends the BZA take no action on the appeal.   
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Donald J. Stewart 
ATTORNEY AND COUNSELOR AT LAW 

Mailing Address: 

P. 0. Box 7128

Mobile, Alabama 36670 

September 28, 2023 

Mr. Gerry McManus 
Baldwin County Sewer Service 
P.O. Box 1628 
Foley, Alabama 36536 
Email to: gerry@baldwincountysewer.com 

David Conner, Esq. 
Blackburn & Conner, P. C. 
P.O. Box458 
Bay Minette, Alabama 36507 
Email to: dconner@blackburnpc.com 

Telephone: (251) 930-6060 

Cell: (251) 295-7213 

E-Mail: djs@djslawyer.com

Re: "Appeal To Board of Adjustment" dated 9-22-
23 and attachments 

Gentlemen: 

The above-captioned document package has been forwarded to me by the CDD for my 
review and opinion pursuant to Section 17-4. A. of the Zoning Ordinance. After review, it is my 
opinion that the subject of the appeal does not fall within the jurisdiction of the Board of Zoning 
Adjustment, and I have so advised the CDD for communication to the Board of Zoning 
Adjustment. It is my understanding that your appeal and my opinion will be presented to the Board 
of Zoning Adjustment at its meeting on November 7, 2023. 

By letter dated May 11, 2022, you were advised by the Zoning Official of his determination 
that your facility under current zoning is a nonconforming use and that your expansion of facilities 
on the site was the illegal expansion of a nonconforming use. 

In your supplemented Notice of Appeal to the Board of Zoning Adjustment dated June 15, 
2022, you specifically requested that the BZA ''reverse the order, requirement, decision, and 
determination of Andy Bauer, Zoning Administrator, as set forth in his letter dated May 11, 2022, 
and issue an order that the use and operation of the facility is in compliance with the Zoning 

Ordinance." 

At the BZA hearing held on August 2, 2022, after an extended public hearing, 
"Supernumerary Board Member David Stewart made the motion to deny Baldwin County 
Service's appeal and uphold City staff's determination as follows: 

1. The new sludge pond is an expansion of a Nonconforming Use and prohibited by
Article 13 of the Zoning Ordinance; and

2. The new sludge pond is classified as an Essential Services Facility.
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Board member George Harris seconded the motion, it passed with a 5-0 vote." 

On August 17, 2022, you filed a Notice of Appeal with the BZA under Ala Code § 11-52-
81 with respect to the August 2, 2022 Board decision. On the same date you caused to be docketed 
with the Circuit Court a Notice of Appeal document identified with the designation CV-2022-
900865.00. That document recites that the "subject matter of this appeal concerns those issues 
raised in Appellants' appeal to the Board filed on about June 10, 2022 (Exhibit 1) , together with 
the Appellants' supplemental filing to the Board filed on or about June 15, 2022 (Exhibit 2)." As 
Mr. Conner is fully aware, the Circuit Court currently has no jurisdiction to consider the appeal 
because, for reasons known only to you, you have not joined the City and the affected adjoining 
landowners as indispensable parties to the appeal. Herfurth v. Gulf Shores Board of Zoning 
Adjustment, 359 So. 3d 681 (Ala. Civ. App. 2022). If and when, if ever, you join all indispensable 
parties, the Court will acquire jurisdiction to try de novo your contention that without the 
requirement of a CUP ''the use and operation of the facility is in compliance with the Zoning 
Ordinance." 

The position taken by you in the dormant Circuit Court filing which you have declined to 
dismiss directly contradicts the position taken in your CUP application. "Only applications for uses 
specifically listed as subject to approval of a CUP shall be considered. The applicant shall provide 
a narrative describing the need for the intended Conditional Use ... " If "the use and operation of 
the facility is in compliance with the Zoning Ordinance" as you assert in the Circuit Court filing, 
there is no need or legal basis to consider the issuance of a CUP. 

The Board of Adjustment's statutory authority to consider appeals is limited to "appeals 
where it is alleged there is error in any order, requirement, decision, or determination made by an 
administrative official in the enforcement of [ Article 4 of Chapter 52 of Title 11] or of any 
ordinance adopted pursuant thereto." Grant of a CUP is entirely discretionary with the Council, 
and the Zoning Ordinance specifies no time period in which the Council must take up a CUP 
application after receipt of the Planning Commission's recommendation. The decision made by 
the Mayor in consultation with the City Administrator and City Clerk as to when a matter is 
appropriate for scheduling on a Council agenda is not an enforcement decision by an 
administrative official subject to review by the BZA. 

If you are insistent that you wish to retain your options with respect to the contradictory 
position taken in the dormant Circuit Court filing while still pursuing the CUP, you have the option 
of requesting that your CUP application be considered for admittance to a prepared agenda by 
majority vote of the Council as provided in Code of Ordinances Section 2-27. If you choose to 
proceed with that option, please note the pre-meeting deadline in Section 2-27 of submittal to the 
City Clerk no later than 12:00 p.m. on Wednesday immediately preceding the next regular council 
meeting. 

Very truly yours, 

s�b� 
Donald J. Stewart 
Attorney for the City of Gulf Shores 

Cc: Hon. Lee Jones/ Hon. Andy Bauer 
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TO: Craig Olmstead, Chairman, and    DATE: November 7, 2023 
  Members of the Board of Zoning Adjustment 
 
FROM: Andy Bauer, AICP    VIA: Lee Jones, Director of  
  Zoning Administrator    Planning & Community Development  
----------------------------------------------------------------------------------------------------------------- 
SUBJECT: ZA23-000056 Peleschak Paid Parking Lot (19826 West 36th Avenue) –Variance to 
Required Buffer 
----------------------------------------------------------------------------------------------------------------- 
SUMMARY:  The applicant seeks a variance to the required landscape buffer regulations of Article 12-
3 of the Zoning Ordinance in order to reduce the buffer on a portion of the west side of the property.  
 

 
 
SURROUNDING CONTEXT: The property is zoned BA-Arterial Business. An off-site private 
parking lot is currently under construction.  The surrounding zoning and existing uses are as follows:  

• North –Arterial Business (BA) / City of Gulf Shores Public Works Department, commercial and 
warehouse uses within Northshore Commercial Park  
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• South – Residential/High-Density Multiple-family District (R-4) and PUD Overlay (Lake PUD) / 
vacant wooded land  

• East – Residential/Medium Density (R-1-4)  / single family detached house  
• West –Residential/ High-density Multifamily District (R-4) and Arterial Business (BA) / a single 

family home with a home occupation (Gulf Shores Beauty and Barber Shop) and the Hangout 
Warehouse 

 
FUTURE LAND USE PLAN 
This area of the City has been transforming from low-density residential uses to semi-industrial 
warehouse uses and contractor offices over the last 20 years.  This transition is reflected on the City’s 
Future Land Use Map.  The Future Land Use Designation of the area from HWY 59 to just west of 
Northshore Street is “Commercial/Mixed Use.” Commercial/Mixed Use is a broad category of uses that 
typically includes beach tourism, community and neighborhood retail, office, restaurant, hospitality, 
accommodations, and light manufacturing businesses. 
 
BACKGROUND:  
 

Public Notification - The City posted the property and mailed notices of the variance application 
to the property owners within 750ft of the site. Staff has spoken with the property owners on the 
east and west sides of the property. Both property owners expressed opposition to the variance 
request.   
 
Conditional Use Permit Approval – The property is zoned BA-Arterial Business, and an off-site 
parking lot use is only allowed as a Conditional Use.  On June 13, 2022, the City Council 
approved a Conditional Use Permit (CUP) for a 51-space private parking lot at 19826 W. 36th 
Avenue. According to the applicant, David Peleschak, the reason for the parking lot is to park 
overflow vehicles from condominiums, special events, such as the Shrimp Festival and Hangout 
Music Festival, and the Gulf Shores International Airport.  

 
APPLICANT REQUEST:  
Single family residential zoning (R-1-4) and a single family home abut the proposed parking lot to the 
east.  R-3 Residential/Limited-Density Multiple-family District zoning containing a single family 
residential use abuts the proposed parking lot along a portion of the west property line. In accordance 
with Table 12-3, Minimum Buffer Requirements By Use, of the Zoning Ordinance, a Class “B” Buffer is 
required along the east and west property lines to buffer the adjacent single family detached homes from 
the proposed parking lot. A Class “B” Buffer requires a minimum width of 15 feet, has a minimum 6ft 
tall privacy fence, and shrubs and trees are required on the exterior of the fence. The Landscape Plan 
approved by City Council with the CUP application complied with the Class “B” Buffer regulations of 
the Zoning Ordinance.   
 
The applicant seeks a variance to eliminate the required 15-feet-wide Class “B” Buffer along 190ft of the 
west property line. This is the area that abuts the R-4 Zoning District and an existing single family house 
use. The applicant wishes to keep an existing fence located along the west property line.  
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VARIANCE REQUIREMENTS: It is incumbent upon the applicant to demonstrate that a combination 
of the Zoning Regulations and uncommon physical conditions inherent in the property, prevent making 
reasonable use of the land as permitted by the Zoning Ordinance.  A variance is a deviation from the 
literal provisions of the Zoning Ordinance which is granted by the Board of Zoning Adjustment when 
strict conformity to the Zoning Ordinance would cause an unnecessary hardship owing to circumstances 
unique to the property on which the variance is granted.  In order to authorize any variance from the 
terms of the Zoning Ordinance, the Board of Zoning Adjustment must and shall find all of the following 
conditions exist/apply.  Staff findings are provided following each requirement. 
 

A. That the granting of the variance will not be contrary to the public interest. 
 

B. That the literal enforcement of the Ordinance will result in unnecessary hardship by 
reason of exceptional narrowness, shallowness, shape, topography or other extraordinary 
or exceptional physical situation or physical condition unique to the specific piece of 
property in question; unnecessary hardship shall mean physical hardship relating to the 
property itself as distinguished from a hardship relating to convenience, financial 
considerations or caprice, and the hardship must not result from the applicant or property 
owner’s own actions. 

 
C. That granting the variance requested will not confer on the applicant any special privilege 

that is denied by this Ordinance to other lands, buildings, or structures in the same zoning 
district. 

 
D. That the literal interpretation of the provisions of this Ordinance would deprive the 

applicant of rights commonly enjoyed by other properties in the same zoning district under 
the terms of this Ordinance.  

 
E. That the variance granted is the minimum variance that will make possible the reasonable 

use of the land, building or structure. 
 

F. That granting the variance shall not permit a use in a zoning district which prohibits that 
use.  

 
G. That the granting of the variance will be in harmony with the general intent and purpose of 

this Ordinance and that such variance will not be injurious to the area involved or 
otherwise detrimental to the public welfare. 

  
ANALYSIS:  The variance request does not meet the provisions required in order for the BZA to 
authorize the request.  Staff finds that most of the required conditions do not apply to this particular 
property or application, and those findings are as follows.   

• The Site Plan approved by City Council on June 13th of last year provided a Class “B” Buffer 
adjacent to the residential uses to the east and west of the site, so it is possible to provide the 
buffer required by the Zoning Ordinance.  
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• There are no extraordinary or exceptional physical conditions that are unique to this specific 
piece of property that would result in an unnecessary hardship if the Class “B” Buffer were 
required.   

• The literal enforcement of the Class “B” Buffer does not prevent or restrict the use of the 
property as a private parking lot as it was initially approved.   

• Staff believes that the granting of the requested variance would confer on the applicant a special 
privilege that is denied by this Ordinance to other lands, buildings, or structures in the same 
zoning district.   
 

RECOMMENDATION: Staff recommends the Board deny the variance.  
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